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Opinion No, 54-131

TO3 Mr, G, A, Bushnell, Dircctor
S Division of Insurance
Arizona Corporation Commisslon
Capitol Puilding Annex
Phoenlx, Arlzona

RE: What constitutes insurance?

QUESTIONS: 1. Under the present law of Arizona
o does the enclosed privileges and
beneflts of membershlip constitute
insurance? :
‘ 2. Under the new insurance code
.'\ SR effective Janvary 1, 1955, will
- T ‘the enclosed privileges and
T ‘ beneflits of membership constitute
insurance?

3. If the answer to Question 2 is
"Yes", wherein will said privi-
‘leges and benefits of menbership
be clasaified within the new
code and what will be the
security (capitel fund) required?

b, Under the present law, if a rider
were attached to the said privi-
leges and benefits of membership
deleting exception E so that said
privileges and benefits would
apply to actions arising out of
the ownership, custody, maintene
ance, operation or use of a niotor
vehlcle, would the privileges and
benefits then constitute insup-

ance?
5 Undef‘the Ingurance code to be
. : effective January 1, 1955, what

‘would be the answer to Question 49
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6. By virtue of the provisions of
Chapter 66, Article 8 of the
Arizona Code Annotated, do
three or more of the services
enunerated in Section 66-803,
A,C.,A, 1939, have to be trange
acted for by virute of the
membership in a motor club
service association before a
$25,000,00 bond is required to
be deposited by sald assoclae
tion? ‘

1o After Januory 1, 1955, if an
assodation should qualify under
the provisions of Chapter 60,
Article 8, Arizona Code Anno-
tated, would any other security -
be required other than g '
$25,000,00 cash deposit or bond
as provided by Section 66806
even if the privileges and
benefits of membership of the
assoclatlion would, in our opinion,
. constitute insurance?

The membcréhip in the association is substantially as follous:
upon paynent of a membership fee the member recelves for a specified

term certain privilepes and benefits which are sumarized herein as
follows: ' ' '

1.

The associabion shall reimburse the member for fees
incurred and paid by the member fop professional legal
services rendsred by any lawyer duly admitted to practice
law in the state of Arizona, all in accordance with the
following schedule and thercafter as sot forth, a schedule
of benefits to be paid for certain legal services, )

The assoclatlon as agent of th: member will secure bail
bond under certain conditions, - c o

The assoclation as agent of the members

wlll secure
appeal bond under certain conditions, :

The association will not provide‘defense for the following
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types of lepal actions:

A, Criminal or civil actions brought or caused
- Yo be brouglt by a husband against a wife, a
wife agalngt a husband, a chlld against a
parent or parents, a parent agalnst his or
© . thedr child or children;

B, Crinlnal actlons insofar ag they involve
. erimes amounting to felonies as deflined
- by the laws of the State of Arizona, or
the Unlted Staetes of Amerlca; or :
C, Civil actions insofar as they involve
- garmishnent, attaclwent, replevin or
any action arising out of debt,

. . D. Actiors inzofar as they involve bonds to
’ ; -~ keep the pezce, _ .

E, Criminal or cilvil actlons arising out of
the ownership, custedy, maintenance,
operation, or use of a.motor vehicle,

5. Deferred payments are provided for,

6., General terms and conditions are set forth, such as the

- agreement embedles all agreerments, right of association

to cancel membergip, reservation In the association of
right to make appolintment with lawyer of the member's
own choice, ardthe reservation in the association of

ghe right to determine what 1s a reasonable attorney's
ee, _ . .

_ The statubory provisiong which are pertinent to this opinion
are set forth in Sections 61-101 and 61-102, A,C,A, 1939, 1952
Cunulative Supplement, as follows: : :

"61-101, Definitions,.-~In this chapter
2

unless the context otherwlse requires:
. * R R E R

|- tInsurance! means: -A-contract of insure

ance or an agreenent by vhich one (1) party,
for a consideration, promises to pay money
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The new Arizona
Twenty~Pirst Iegislat
contalns the followin

opinion:

or its equivalent or to do an act valuable

to the insured upon the destruction, loss
or injury of something in which the insured
has a pecuniary interest, or in considerse
tion of a price paid, adequate to the risk,
becomes security to the other against loss
by certain specified risks;"

- ¥ ¥ # X 2 _

761102, Classification of insursnce,
Inaurance buslness in this soate Bhall be
divided into the following classes: _

. X ¥ % % B -

32, Vehicle insurance,-includes insuvre -
ance against: l2a, loss or damage resulie
ing from any cause to any loand vehicle
¢xcept railroad rolling stock, or alrcralt
or any draflt or riding animal and its
equipment, and against any loss or liability
resulting from or incidental to ounership,
maintenance or use of such vehicle, aire
eraft or animal; 12b, if issued as part of
Inaurance thereon, accldental death or
injury to individuals while in, entering,
alighting from, adjusting, repairing,
cranking, or caused by being sbruck by a
vehlele, alreralt, or draft or riding
aninal,

13, Miscellancous Insurance; lnsurance
upon any rlsk not included under any of the
foregoing classes, and which is a proper
subject of insurance, not prohibited by law
or contrary to sound public policy,"

"ARTICLE I, SCOPE OF coDns,
S R EEE
Sec, 2, "INSURANCE! DEFINED, !Insurancet!
is a contract whereby one undertakes to
indemnify another or to pay a specified
emount upon determinable contingencles,"

September 8, 1954

Insurance Code effective'danuary 1, 1955,
ure, Second Regular Session, Chapter 64,
g provislons which are pertinent to this
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"ARITICLE 4, KINDS OF INSURANCE; REINSUR-
ANCE; LIMITS OF RISK, o

Section 1, DEFINITIONS NOT MUTUALLY
EXCLUSIVE, It is intended that certain
coverages may ccme wlthin the definitions
of two or more kinds of insurance as set
forth in this article, and the fact that
such a coverage is included within one
definlticn shall rnot exclude such coverage
as to any other kind of insurance within
the definitien eof which guech coverage
likewlse reasonzbly i1s includable, _

: - I EEE

Sec, 4, 'PROPERTY INSURANCHE' DERINED,
*Property Insuvrance! 1s insurance on real
or perscnal properly of eveey kind and
interest therein, agalust loss or dasage
from any or all hazard or cause, arnx azainst
loss congsequential upon such loss op damage,
other than noncontractual legal llability
for any such loss or damage, Property
inswrance shall also include miscallancouns
ingsurance as defined in section 7 (k) of
this artlele except as to any noncentractual
1iabllity coverage includable therein, :

K _ LR R 2
, Sec, 6, YVEIICLE.-IFSURANCE! DEFINED,
'Vehicle insurance! is insuronce zpainst
loss of or damage to any land vehicle or
aircraft or any dralft or riding animal
or to proparty while contalned therein or
thereon or teing loaded or unloaded therein
“or therefronm, from any hazard orp cauae, and
agalnst any lws, liabllity or expense resulte-
ing from or incildent to ownersnip, maintenance
or use of any such vehicle, alreraft o animal;
together with lunsurance against accidental ‘
death or accldental injury to individuals,
including the named insured, while in, entering,
alighting from, adjusting, repairing, crankling,
‘ or caused by belny struck by a vehicle, aireralt
: i

or draft or rlding anlmal, i such insurance is
issued as a part of insurance on the vehicle,
aircraft or draft or ridingaminal,

Sec, T. "CASUALRY DSURANCEY DEFIRED
'Casvalty insurance! includes vehicle insurance
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as defined in section 6 of thig article, and
in addiftlon, includes:

% % ¥ % %
k) Miscellancous, Insuvrance against any
other kind of loss, damzge, or liability
properly a subject of Insurance and not
within any other kind of insurance as dee
fined in thils chapter, if such insurance
is not disapproved by the director as
being contrary to law or publie policey."

The assocliation membership here in question states this is
a "non-assessable club membership and is not a policy of insure
ance,” Our court has stated "the nature of a thing must be
determined by what 4t 1is and not by what it 1s called," CORPORe
ATION COMMISSION v, EQUITABLE LIFE ASSUR, SCC,, 73 Ariz, 171.

In the case of EX REL, PIYSICIANS' DEFENSE €O, v, LAYLIN,
(Supreme Court of Ohio), (Nov. 28, 1905), 76 N.E. 567, the court
had under consideration an agreement of whieh it stated on page
568 as follows: - ' , S

"% & ¥In Joyce on Insurance, at section
2, .1t 1s said: 'Iit is elementary that
the controct of insurance, other than
that of life and of accldent, where the
injury resuvlts in death, is one of
Indenmity. By indennity is meant that
the party insuvred is entitled to be
compensated for such loss as is occasioned
by the perils insured against, in precise
accordance with the principles and toerms
of the contract of insuwrance; the right to
recover belng commensurate with the loss
sustalned.! Meagsured by these definitions
and assumling the same to be correct,
whether or not the Physicilans' Defense Come
pany is an insurance company, and the business
1t proposes to transact is insurance business,
must be determined from 1ts charter, and
. from a conslderatlon of the character, terms,
. and provisions of the contract it issues and

£

sells,”

and at page 569:‘

- g ~ :

R# # ¥Tho undertaking of the company is not
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that 1t will cornpensate the physliclan or
-surgeon for Joss or injury he wmay actually
sustaln, but only that it will, alter suit
brought against hinm, undeetake and conduct
for him his defense, and thereby, it may be,
protect him against liability to loss, by
preventing judpenment belng obtalned against
him, If the company successfully performs
1ts contract, no loss or Injury results to
the defendant, But, if not, and Judgment

be c¢btalned against himn, there 1s no oblie
gation or liabllity on the part of the
conmpany to pay or sablsfy sald Judgwent or
any part of 1t, Obviously, we think, such
‘conbract is not one for indemnlby, for under
1t the 1iabllity of the company cecases at
the preclege point and time that the ripght to
Indemnity attaches or begins. UWe are of the
opinion, therefore, that the plaintifl v
company 13 not an insurance company, nor the
contract it issues an insurance conbract,”

This court held that the contract contemplated the brofessional
business of practicing law, which may not be transacted opr carried
og byta corporation in the state of Ohio because prohibited by
statute, _

In the casc of VREDENBURGH v. PHYSICIANS' DEFENSE CO, (1906)
126 I11, App. Court Reports, 509, the court stated al page B5l3:
"# # ¥By 1t (the contract) appellec under-
takes-at 1ts own cost and expense to defend
the other party to the agreement against '
sults of a specified character, brought
within a specified time, in conslderation
of a fixed payment which may be deemed as
in the nature of a retalner, such as an
ettorney may lawfully receive from a
client, The company does not undertake to
indemnlfy the holder of its agreement
against a Judgment, or to pay such Judg-
ment nor any part of 1t, not even the costs
of sult, It is true that in making defense
1t may have to pay out more than the sum
1t recelves, So also an attorney who mnay
agree wlth a client to defend a gult for

an agreed compensation may £find himself

54-131




'J

Mr. G. A, Bughnell, Dircctor Septenber 8, 1954
Division of Ingsurance . Page Eight

‘compelied to expend time and labor worth more

- than he has agreed to charge and recelve,

The contract has no element, so far as we can
dlscover, of indemnlty., Appellee does not
insure the holder againgt sulto for male
practice, It merely nakes a business of
defernding against them when they are brought,
- provides legal services for its patrons, and
we percelve no reason why it should be .
compelled to comply with the requirements of
the statutes referred to relating only to
insurance companies," (Parenthetical material
supplied) . S :

Thils case does not apply to the contract with which this opinion
is concerned, since in the contract beforc us, there 13 a specific
provision for relmbursement d a member for fees incurred, as dis-
tingulshed frou a contract to provide services a3 in the abhove
case, I the contraect were one conbracting to provide legal
services as in the case clted above, it would, in our opinlon,

congtitute the practice of law by an association or corporation
without a license, ‘ -

In the case of PHYSICIANS! DEFENSE CO, v, O'BRIEN, (Supreme
Court of Minnesota, Anril 1, 1907) 111 N.W. 395, the terms of the
contract provided that in case the physician shall be sued for
malpractice, sald company undertakes to arrange his defense in
the matter as therein provided, but only to the extent set forth
therein, The court sald at page 397: : :

- "The contract is very carefully and skille
fully framed for the purpose of conveying the
idea that it 1s an agreement for the perfore
mance of services and not for the indemifie
catlon of the physician against loss; bub,
unless we adult that language was invented to
enable us to conceal our thoughts, this is a
contract of insurance, * * %" ’

~ ~ -

and at page 398:.

"# # ¥e are not required to go afield for a
definition, as Rev. Laws 1905 B159G, states
that 'ingurance within the meaning of this

chapter is any agreement whereby any party
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for a coneideration undertakes to iIndemnilfy
anobher to a specliic amount agalnat loss
or damage from a specifled cause, or to do
sone act of valve to the assuced in case of
guch losg or damage,ts * #

"Our attentlion has been-called to -
Vredenburgn v, Physicianst! Defense Co, 120
111, App. 509, and State v, laylin, 76 N.E,
567, 73 Ohio St, 90, where it is held that *

this contract is a contract for services-
only, We arve not able to accept the con-
-cluslion reached in thesc cases, because
they ignore the faet that a physiclan is
subject to a risk of financlal logss Ironm
the bringing of an action for malpractice

- enbicely separate and distinet from the
loss which results vhen he 1s required to
pay a judgment,* * *!

~ ~ ”~ .

. In PHYSICIANS® DEFENSE €O, v, CGOPER (9th Circuilt 1912) 199

‘Fed, 576, the court held that a contract to defend against mal-

practice was insurance, The California definitlon in question was: _

A contract whereby one undertakes to indeme
nify another against loss, damage or liability
arising from an unknown or contingant event,?
Section 2527, Poweroy's Civil Code of California,”

After guoting nunerous general definltions of insurance, the court
sald, "The principal ingredients of such a coutract are considera-
tion, the risk, and the indemnity,” The court also stated at page
580 and 581: Co :

" ¥ *It seems plain that when the holder is
sved for civil malpractice, which he deems
is wrongful, and the necesslty of making
“Qefense 1s thrust vpon him, he must suflfer.
loss, damage, or liabllity within the mean-
ing of the contract to the extent that he

is obliged to employ altorneys and meet the
expenses of the trilal in regular course.

He must pay his attorneys for their services
in his behalfl, and he must pay his costs on
the trial, These are the contingenciles
which the Defense Company agrees to meet,® #* #

~ ~ -

54;131
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. *® &R :
* % ¥fhe contract, reduced to i1ts simplest
idea, 13 but an agrecment to pay the expenses
and costs that the holder would have to pay

.~ in the contingency specified, This is ine-
demnlty pure and simple, and with whatever
verblage the contract moy be clothed it does
not serve to cover its real purpose, which
is one to indemnifl’y the holder against
damage and liability for attorneyls expenses
and costs of defense, in the event he is sued
for malpractice.

. ¥ OH £ X %
¥ * ¥*The very uncertainty-of the amount to be
pald.by the Defense Coumpany to meet the exi-
geney contracted against is persuasive that
the contract is not cne of hiring, but one

. rather of indemnity, And such 1s our conclu=

(Y]

giong¥ * x¥

- In STATE v, UNIVERSAL SERVICE AGENCY (Washington 1950) 151 P,
768, a corporation contracted with subscribers to procure medical
services, drugs and merchandise at a relatively low rate or dise
count but the corporation did not guarantee perifornance by the
individuals who were to furnish such service, ete., The court held
that such a centract was not insurance, since no hazard or peril
was insuvred against. :

ALLIN v, MOTORIST'S ALLIANCE (Ky. Court of Appeals, 1930) 29
S.W., 2, 19, 71 A,L.R, 688, is a case wherein the contract to provide
services of an attorney, free of charge to contraet holders, to
defend them under certain circumstances in sults arising out of
the use of auvtomobiles, and to perform certain other services, was
one of insurance, requiring the party undertaking to furnish such
legal services to comply with the insurance laws, The holding is
based vpon the statutory provision in that state declaring 1t law-
ful for a company %o wrlite insurance for the purpose, among others,
of Insuring ouners of automobiles agalnst "such losses as arise
out of the ownership, cperation, or maintenance of the same," the
court taking the view that it was not called upon to align itself

on either side of the general question apart from the statute
referred to, -

. In STATE v. BEAN (Minnesota 1934) 258 N,W. 18, insurancé was
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defined by statute as follows:

"# % %3 tInsuronce 1s any ogreement whereby
one-party, for a consideration, undertakeg to
indemnify another to a specified amount against
loss or damage Trom specified causes, or to do
some act of volue to the assured in case of
such loss or damage,'"

The court stated:

"Nothing more need be saild to show that the
contract in question was one of insurance
under the statute and the ruvle of Physiciaanl's
Defense Co, v, O'Brien, 100 Ming, 490, 111 M.V,
396, The contract obligated the issuer to do
not one, but possibly several acts 'of value
Lo the insured in case of such loss or damage,!
The statute declares the plain fact that rendie
tion of services may be as much compensation
for lo3s from a stated event as would be the
paynent of money,"

~Section 61-101, A.C,A. 1939, 1952 Cumulative Supplement, includes,

to do an act of value as well as to pay money,

In CALIFORNIA PHYSICIANS' SERVICE v, GARRISON (November 1946)
172 P,2a 4, 167 A,L.R. 306, the court held that a medlecal service
contract was not insucance, saying at 167 ALR. 316:

"The business of the service lacks one essen-
tial element necessary to bring it within the
Bcope of the lInsurance laws, for clearly it
assued no rlsk., Under the provisions of the
contracts or group agreements, it is a mere
agent or distributor of funds, It does not
promlse the bheneficiary members that 1t will
provide medlcal cares on the contrary, tthe
services whlch are offered to . . , beuneficiary
mewbers of C,P.S, are offered personally to said ,
mombefg by the professional members of C,P,S.

¢« & o

There wes a speclfic statute providing for the organization of a
corporatlon to provide medlcal services on an abllity-to-pay-for
basis, and the court held that thils enactment determined to the
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- Umdbed extent specified the state's social polley in regard to -

the corporate practice of medicine, and the legislation necessore
ily intended that such organizatlon should be exempt from regulae
tions by the Insurance Commission. Do

In CONTINENTAL AUTO CLUB v. NAVARRE (Michigan 1953) 60 N.W.
2d 180, the court considered an agreement which provided:

"4$5,000 Bail Bond for Manslaughter and
Tralfile Violatlon, _

. - FEE %

MAttorney Services - ~ -~ -

Members are cmpowered to use Attorney
Services on Credit of CAC. Attorneys paid
direct =« per schedule -~ (Members are not
€llgible for services il charges involve
Liguor in any way).

| t{1) Attorney services for: General

- legal Advise on matters pertaining to the
use and operation of members car up to
$10,00,

1(2) TFor defense when charged with a |
violation of the motor vehicle laws up |
to $20,00, .

-1(3) For representation before .the
state motor vehlcle dept. involving suspen-
slon or revocation of members license uvp to
$20,00, :

*(4) For representation before coroncr!s
Inquest, up to $20,00, ' :

1(5) For defense in suits involving
damages to prop- matters pertaining to
the use and operatbtlon of mem- Automobile
up to $50.00,
. t(6) TFor defense of Manslaughter Charges
gp*tg $200,00 amounts 1listed apply to trials,
: - -~

Balil Bond Service to $5000;00.
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tThils service not avallable 1l charges
involve liquor, o '

1 (1) CAC assures members of thelr frecdons.

'(2) Club will arrange for bail through
Bondsmen the nation over,'" .

The court pointed out that the Michlgan Ingsurance Code contained

- no definition of the word "insurance”, This is not the situation
in Arizona, Without a definite definltion of insurance, the court
found it necessary to quole an excerpt feom 1ts Insurance Code
covering insurance Lo 1llustrabe, in part, what the legislature
‘had in nind 4in using the word "insurance" elsewhere in the code,
The court has stated at page 182: :

"In view of the use of the word insurance in
general in the idnsurance code, and as the word
is generally used in cases that deal with the
subject of Insurance, we are of the opinion
that by engaging in the business of furnishing
its members under its contract the benefits
hercinbelore recited, the plaintiff corpora=
tion was and is in fact engaging in the busi-
ness of insuvrance,"”

Annotations on this subjeet are to be found in 63 AL.R, 766, and
100 A,L,R. 1455,

Although some of the earlier cases clted do hold that agree- .
mients such as the one here in questilion are not insurance, the later
cagses hold contra and they are, in our opinlon, the better reasoned
cases, It is, therefore, our opinion that the definitions of ine
surance under Sectiocn 61201, A,C.A, 1939, as amended, and under the
new Arlizona Insurance Code, do cover the agreement and, therefore,
g;estions cne, two, four and five nust be answered in the affirmo-

ve, - '

In answer to question number three 1% is ouvr opinion that
Article 3, Section 10 of the new Insurance Code applies, This
ingurance 1s Mlscellaneous Insurance as defined in Artilele 4, :
Section 7 (k) and is classified under Casuvalty as a general ¢lasse

ification, therefore, the capltal funds required is a minimum
of $250,000,00,

The provislons of Sectlon 66-801, et seq., apply only if a
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motor club, for a consilderation, controcts to render motor club
servlice as defined by Section 60-803, A.C.A. 1939, as follows:

- "66-803, Mobtor cluh eervice defined,~-Motor
Club Service chall ¢onsist of vhe réndering,
furnishing, or procuring of towing service,
energency road service, insursuce scrvice,
bzall bond service, legald service, discount
service, map service, and/or touring service,
or any three (3) or more of such services to

~any person in connectlon wlth the ownership,
operation, use or maintenance of a motor -
vehicle by auch other person in considera~

- tlon of such person being or becoming a -
nember of any assoclation rendering, proe
curling or furnishing the same, or being -
or becoming in any manner affiliated there-
with, or beinr or becowlng entitled to

- recelve membership or obher mobtor c¢lub
servlce therefrom, by virtve of any agree-
ment or understanding with any such
assoclation,”

Ordinarily the term "and/or" i1s used to avold a construction

which, by the use of the disjunctive "or" alone, would exclude

the combinatlon of several of the alternatives, or, by the use of
the conjunctive "and" alone, would include the efficacy of any oae
of the alternatives standing alone, It takes the place of the
addition, after several alternatives connccted simpoly by "and",

of a qualifying ohrase such as "or either" or "or any combination
thereof” and, after several alternates connected by "or," it takes
:2e'p1age of such phrases as "or both," or "or any combination

ercof”, . o '

An annotation of the various criticisms of the use of this-—
phrase will be found at 113 A,L.R, 1367, It has been charactere
ized as an "interloplng disjunctive-conjunctive-conjunctives
disJunctlive conjunction", MINOR v, THOMASSON (Ala,) 182 S, 16,

It appears that the legislature dild not intend that the
"and/or" apply to all services so as to comeet them in both the
conjunctive and disjunctlve, since the statute provides for a
combination of three or more services, The obvious purpose of
this provision i3 to make sure that 1f all seprvices are not
furnished, three or nore services will constitute motor club
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service, and this is inccnsistent wlth an interpretatlon that
tuo or more services can constitute motor club service, The
term "and/or" appears to apply only to towing service, since
"and/or" 1s not set off by ccmmas from towlng service and the
other types of service listed thereiln,

In answer to questlion six 1t is our opinion that if any
rwotor elub provides a2ll the services listed, or provides any
three or more such services, or provides towlng service alone,
or in combination with any other listed service, then the motor
club rugt be licensed and a bond deposited, purguant to Section
66-801, A.C.A, 1939, et seq, '

‘One of the services included in the definition of notor
club service is "irsurance service"., "Insurance service" ig
defined in Saction 66-804, A.C.A, 1939, as follows:

"66-804, Definitions,-~For the purposcs of
this act, S
RO oW R ,
$Insurance sevvice,!l any act consisting of
the selling or giving with a gervice contract
or a3 a resull of membershio in or afflliation
with an assoclation of a policy of insurance:"

Thig definition does not contemplate that a motor club may act as
an insurer wilthout conplying with the general insurance laws of
this state. A motor club may sell or give a policy of insurance
to a member, but such insurance policy must be issued by a
qualified company and sold by a licensed agent.

Mobor club service as defined by the act includes many types
of service, but nowhere in the act 1s there granted the right to
perform such services without regard to the laws vertaining to
each type of the service., The act does not grant authority to
perform the service listed but, in effect, states that, if certain
services are performed, then a license must be obtained, For
example, a motor club may provide towlng service, but if it has
its owm tow truck it must 8till comply with the state law covering
reglstration and licensing of such truck, : . :

In answer to question number seven 1t 1s our opinion that in
addition to the $25,000,00 deposit requlired for a motor ¢lub license

such a club must have minimun capltal funds and comply with the new
Arizona Ingurance Code i1f it acts as an insurer,

ROSS F, JONES
The Attorney General

JANES E, HUNTER -
Asglstant to the 54131
Attormey General
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